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New Rules in Alaska 


A 1955 Integrated Bar Act established the Alaska Bar Association, 
to be governed by a Board of Governors with the power to administer 
rules as to requirements and procedure for admission to the practice 
of law. Effective July 1, 1955, original applicants for admission to the 
bar must be graduates of law schools approved by the American Bar 
Association or show completion of a clerkship begun prior to the 
effective date of the new rules, and must pass a bar examination given 
by the Board of Governors in October of each year. Attorney applicants 
seeking admission on reciprocity must have been admitted to practice 
in another jurisdiction where the requirements for admission are sub- 
stantially equivalent to those of Alaska and where Alaska attorneys 
are similarly admitted without examination. If an attorney comes to 
Alaska from a jurisdiction which does not admit on reciprocity Alaska 
attorneys with the same qualifications, then he must take the bar 
examination. 

Alaska has also joined the 42 states, the District of Columbia, Guam 
and Hawaii in using the character investigation service of the National 
Conference of Bar Examiners. 
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From Where I Sit 


By Arthur T. Vanderbilt 


CuieFr Justice, SuPREME Court oF NEw JERSEY 


Address at the Joint Luncheon of the National Conference 
of Bar Examiners and Section of Legal Education and Ad- 
missions to the Bar, in Philadelphia, August 23, 1955. 


It is a very real pleasure to have this opportunity to address briefly 
the people who control the destiny of the legal profession in the on- 
coming generation. 

Perhaps some account of the experience on the bench of a former 
practitioner and a former law professor may be useful to you in fram- 
ing questions for bar examinations for it is the bar examination ques- 
tions in the last analysis which determine what the student must learn 
and carry into practice with him. 


My first impression from reading many briefs and listening to 
many arguments is that there are a considerable number of subjects 
of major importance of which practicing lawyers seem to have only 
the vaguest ideas. In the field of private law, Damages and Restitution 
seem to be almost terra incognito. In the realm of public law, the law 
of Public Officers and the Prerogative Writs seem to be neglected in 
favor of Administrative Law. 


The second thing which has impressed me even more is how many 
lawyers appear before us—and from very good law schools, too—who 
seem to be quite familiar with the contents of the first half or the first 
two thirds of their casebooks but absolutely ignorant of the latter 
part of their books. They know all about Offer and Acceptance, Con- 
sideration, Assignments and Beneficiaries, as well as Conditions, but 
are quite ignorant of the legal processes for terminating a contract or 
for dealing with illegal contracts. 


The bar examiners could work a revolution in legal education 
by announcing—in due season, of course—that for the next three years, 
say, they were going to take their questions almost exclusively from 
the last third or even the last half of the casebooks. 


I can imagine the storm of protest that this would evoke, not 
only from the law school students but also from the deans. The deans 
would be sure to assert that they are not interested primarily in teach- 
ing subject matter but they are aiming at teaching the art of legal rea- 
soning. Well, on this point I must confess, after teaching law for thirty- 
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four years and after being an appellate judge for seven years, that I 
see relatively little resemblance between the legal reasoning of the 
classroom and the legal reasoning of the appellate conference room. 
I would not abandon the legal reasoning of the classroom nor would 
I attempt to psychoanalyze the judges, but I do think the law schools 
might well consider the high desirability of coming somewhat closer 
to the realities that judges have to deal with in deciding cases. 


I think every law student should have the benefit of a course in 
trial practice and a course in appellate practice. We cannot imagine 
a physician or an engineer being graduated from a professional school 
with the knowledge of theory alone. I still remember vividly my 
utter ignorance of all of these things. When I was admitted to the 
bar I was lucky enough to represent a reorganized bank which had a 
tremendous amount of uncollected notes and mortgages in arrears 
requiring legal treatment. I got to be quite an expert at entering judg- 
ment by default in the grand manner—which, after all, is quite an 
art. I did so well in these uncontested cases that people in the court- 
room began to think I might be trusted. I began to get cases which 
were actually contested. The very first thing I discovered was that it 
was much more difficult to try a contested case than it was to try an 
uncontested case. In law school I had been skillfully trained on how 
to keep evidence out of a case, but I had never been told how to get 
evidence into a case. It cost me several months of very arduous 
labor to find out how this was done. 


I understand now that the law schools are trying to get their 
students to learn how to get evidence into a case. But I also discovered 
that even with such knowledge acquired the hard way my path was 
still not an easy one. There were certain judges who even when I had 
the facts and the law with me did not seem to be at all impressed 
with my case. One day a wise old lawyer told me that for some judges 
you just have to “holler.”” Somebody in law school should have told 
me how to tell the judge you had to “holler” at in order to get what 
you were entitled to. After “hollering” for several weeks the same 
wise old lawyer took me aside and said, “You are doing very well at 
‘hollering’ and you are winning individual cases, but you are making 
some of the judges very sore at you.” He said, “You have to learn 
to ‘holler’ without raising your voice.” That, again I insist, I should 
have been told in law school. 


I ran into Karl Llewellyn and his good wife last Friday evening 
and he remarked that this was one doctrine which he had not yet 
woven into his course in Advocacy, but it will be there in due season, 
you may trust Karl for that. 




















As I progressed I began to get some work for the fire insurance 
companies. I soon learned that technical defenses were much more 
successful when you could show that the assured was in the habit 
of planting gasoline cans and streamers around his place, or that his 
books of account did not tally. Such evidence, if you could obtain it, 
was much better than the best technical defense. 

The first thing to learn about appellate work is that it is better 
to come up representing the respondent than it is to appear for the 
appellant. The best way to bring this about is to spend as much time 
on your trial brief as you do on your appellate brief. 

Appellate work is the most engrossing work a lawyer can do. 
It is the highest form of legal service that he can render, and we owe 
it to our client and the courts alike to put everything we have into 
our work. Oral argument at its best should be the work of a single 
man. Various minds may collaborate on a brief—and there are three 
men in this room who were the most expert briefers in New Jersey 
to whom I owe whatever measure of success I have had in appellate 
work—but in the last analysis the brief as well as the oral argument 
must come through the mind of a single man. 


The essentials of trial and appellate advocacy may be taught in a 
relatively few hours—sixty at the most, but Karl Llewellyn says thirty 
will suffice, and who am I to dispute him? Surely this amount of time 
can be spared in our crowded law school curriculum for teaching 
the rudiments of the most important and the most fascinating of the 
many functions of a lawyer. 


I must confess that the thing which shocked me most of all was 
the poor quality of the briefs that were being handed up to us and 
the poor quality of many of the oral arguments. My more experienced 
colleagues had told me that this state of affairs had been going on since 
the beginning of time in this state and they doubted that it could be 
changed. We appointed a committee of five outstanding barristers 
to examine fifty sets of briefs and tell us what was wrong with them. 
In case after case the answer was the same: the question to be answered 
was not properly stated, the facts were not stated in chronological 
order with proper references to the testimony, counsel failed to dis- 
tinguish when he was quoting from the record and when he was 
making an inference which he hoped the court would draw from the 
record. In arguing legal points little effort was made to tell us what 
the law was in other states generally, though I find from attending 
several meetings of the Conference of Chief Justices that these same 
faults in appellate advocacy exist everywhere. If the law schools were 
really teaching the art of legal reasoning, why wouldn’t such legal 
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reasoning find itself expressed in the briefs and in the oral arguments? 
Of course, the oral arguments are generally much better than the 
briefs, because they represent a second look at the situation, even 
though it all too often appears that the notes for the oral argument 
are hastily written in lead pencil and have been prepared on the way 
down to court on the train. 


Two years ago we had an opportunity to do something with our 
counsellors’ examination given three years after admission to the bar 
as a condition precedent to appearance in our appellate tribunals. 
The cli counsellors’ examination was very unpopular with the young 
men who had to take it after three years at the bar. They told us with 
assurance that they had learned everything they needed to know at law 
school and that to take a second examination after three years of 
practice was the essence of oppression. It had to be conceded that the 
old counsellors’ examinations were not all they should have been, 
with the result that a two-hour course coming one evening a week at 
Rutgers Law School in Legal Research, Brief Writing and Oral Ad- 
vocacy was substituted for the old general examination. The young at- 
torneys now have to pass an examination in these three branches of 
law at the Law School and they are then required to take an oral 
examination in arguing an appeal before three of the judges of the 
Appellate Division of the Superior Court. These judges deserve a great 
deal of credit for their work in convincing the young lawyers of the 
value of such a course. Very distinctly I would say that the course 
has demonstrated its worth not only to the judges but to the lawyers 
themselves. It is a course that I do not hesitate to recommend to bar 
examiners everywhere. 


Important to Bar Examiners 


The National Conference of Bar Examiners wishes every bar 
examiner equipped with its Catalogue containing a brief summary of 
all gucstions available for distribution. If you are no longer a bar 
examiner, please return the Catalogue and its two Supplements or give 
them to your successor on the board of law examiners. Correspondence 
regarding the Catalogue and bar examination service should be ad- 
dressed to the Bar Examination Service Committee, 11 North Pearl 
Street, Albany 7, New York. 

















Information Please Panel 


Two of the four brief talks presented by the “Information 
Please” Panel, at our annual meeting in Philadelphia on Au- 
gust 22, were published in The Bar Examiner for November, 
the one by Goscoe O. Farley on “How to Get Help from Law 
Professors in Grading Bar Examinations,” and the other by 
Len Young Smith on “The Examiner and the Repeater.” In 
this issue are the talks by panel members John T. DeGraff 
and Franklin D. Hepburn and the questions and answers 
which made up the “information please” part of the program. 


Bar Examination Grades— 
Are They Reliable? 


By John T. DeGraff 
President, New York State Board of Law Examiners 


I was somewhat reluctant to appear here today because I have 
discussed statistics on this program before and suspect you may be 
tired of hearing about them. So when your Chairman asked me to 
speak again on this dull subject, I immediately suggested a substitute 
speaker. I knew it would do no good to just say, “Go find somebody 
else,” so I suggested a well qualified speaker, Professor Vold of Cali- 
fornia, who has recently written a very interesting article on the 
grading of examination questions, in the Journal of Legal Education.' 
Perhaps you have read it. Your Chairman did invite Professor Vold 
but he later told me that Professor Vold had three good reasons why 
he couldn’t appear. 


Professor Vold’s first reason was that everything he had to 
say on the subject had already been written in his article in the 
Journal of Legal Education and that he could not add to it. Of course, 
that applies to me also. I made a long speech on this subject a few 
years ago in St. Louis and everything I had to say was in that speech, 
some of which is reprinted in the Manual for Bar Examiners. Before 
I came here this week I read it over again and, my Lord, it’s dull— 
(laughter)—you really have to be dedicated to bar examining to read 
it. 


1 Vol. 7, Number 3, page 329. 








His second reason was that he found that law examiners as well 
as law professors were pretty well committed to their own method of 
grading and paid no attention to any advice given by someone else. 
I can also echo that. This third reason was that he could not come 
to this meeting and, of course, that’s where we differed; I did come 
and that is why I am on this program today instead of Professor Vold. 


There is a very short answer to the subject assigned to me, “Bar 
Examination Grades—Are They Reliable?” The answer is: Nobody 
knows. I certainly don’t know and I don’t know of any way to find 
out from the information that is presently available. I suppose I should 
stop at this point, but I do not have the courage of your moderator, 
who once made a two-minute speech at one of these sessions, so I am 
going to take up some of your time to elaborate on this subject which 
nobody knows anything about. 


Is it not strange that we examiners from all over the United States 
know very little about what we are doing? We do not know whether 
our grades are reliable or whether we are doing a good job, a bad job 
or an indifferent job. It would seem that in this age of research, bar 
examining is still in the horse-and-buggy stage. 


Can you imagine a manufacturing industry today, or any kind 
of an industry today, that has no research program, that does not 
test its product, that puts its product on the market without knowing 
whether or not it will work? Imagine the reaction if the pharmaceutical 
drug industry, for example, put its products before the public in the 
way we bar examiners do. 


The situation, however, is not quite as bad as I have suggested, 
because, when I say we do not know whether bar examination grades 
are reliable, I am referring to the nation-wide scene. Some of the 
individual states do test their examinations and do know whether their 
grades are reliable. 


I may be misjudging some states for lack of information but, so 
far as I know, only six states have made a systematic appraisal of 
their examinations. California and New York have conducted such 
statistical studies for many years. During the two years that our Bar 
Examination Service Committee has functioned, we have made an 
analysis and report on the examinations conducted by four other 
states. These studies were made by Mr. Davis Shultes, the statistician 
for our Committee, who is an acknowledged expert in this field. His 
studies show that in these four states, both large and small, the ex- 
amination performs very well and correlates satisfactorily with law 
school averages. 




















“Information Please” Panel in Philadelnhia: Goscoe O. Farley of California, John 
T. DeGraff of New York, Moderator Shelden D. Elliott of New York, Franklin D. 
Hepburn of Michigan, and Len Young Smith of Illinois. 


We, therefore, do know that, in a relatively small number of 
states, bar examination grades are reliable but that is as far as we can 
go at the present time. Perhaps other states have made similar studies. 
If they have, your committee would be very much interested to learn 
about them, because it is only by assembling the data from a large 
number of states that we can learn whether, on a nation-wide basis, 
we bar examiners are really doing the job we are supposed to do. I 
would, therefore, like to urge you to avail yourselves of the services 
of the Bar Examination Service Committee which, at no cost to you, 
will make an analysis of your bar examination and give you a con- 
fidential report as to how the examination functions. 


Even though an examination may perform satisfactorily, experi- 
ence has shown that it can be improved from year to year by routine 
tests of the individual questions that make up the examination and an 
analysis of the techniques of the graders. These tests are described in 
detail in this very dull article I mentioned before.” I am not going 
to describe them again but I have brought along four charts which will 
help to illustrate some of the problems involved in the grading of in- 
dividual questions. 


2 The Bar Examiner, July 1950, Vol. XIX, No. 4, page 147. 
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Chart 1 shows a so-called “normal distribution” of grades or scores. 
In the lefthand column are the grades from 0 to 100. Those grades 
start at “0,” down at the bottom, and go up to “100” at the top. On 
the right are the number of candidates who received those grades. 
For example, five candidates received grades between 90 and 100. 
On the examination shown in this illustrative chart, there were about 
180 candidates. You will notice that there are five candidates at the 
top who received grades between 90 and 100 and six down at the bot- 
tom who received grades between 0 and 10, but in the middle there are 
about 70 candidates who received grades between 40 and 60. 

In a normal distribution, whether you are comparing the weight 
of the people in this audience, their ages or their blood pressure, you 


NORMAL DISTRIBUTION OF 
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90-100 | TAL 


80 — 89 HH TH. 


70 - 79 | THK A II 


60 - 69 | 7A TAL TK PK /// 


SO -59 | 7AL TH TH TH OTH OTA THK // 


40 - 49 | TAL THK TH THA. TH. KK /// 


30 —39| HK TH THK TK TK / 


20 —29)| HK TH HK // 


10 - 19 | TK Ill 





O-— 9/| KK / 























will always find that type of distribution with a few persons at the top, 
a few at the bottom and a bunching around the middle. That is true 
in testing mental ability or intellectual achievement as well as in 
testing physical characteristics. Every national examination produces 
that kind of a result. The college entrance examinations, the Princeton 
Law Aptitude tests, the ROTC examinations and other similar ex- 
aminations always show that kind of a curve. 

This chart, therefore, is a pattern of how the grades should be 
distributed on a good question that is properly graded. You may say, 
“Well, that wouldn’t work in our state where we have a pass mark of 
70 or 75; it is useful only in New York where you have this esoteric 
flexible pass mark.” That isn’t true, of course. Chart 2 shows the same 


NORMAL DISTRIBUTION OF 


CHART 2 CONDENSED RANGE OF SCORES 





95-100 | 7H 
90 - 94 | TH TH 

85 - 89 | WK MHL THK 

80 — 84 | THE TAL TH TH I! 

75 -79 | YH THE THE TH TH TH TL II 
70 — 74 | THK TH THE TL TH ML II 
65-69 | WH HK HK WK HK / 
60 - 64 | 1K WH TK I 

55 - 59 | mm Will 

50-54 | m / 

45-49 
40 - 44 
35 - 39 
30 - 34 
25 - 29 
20 - 24 
I5- 19 
10-14 
5- 9 
O- 4 
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kind of pattern on a question that is graded on the basis of a pass 
mark of 70 or 75. The only difference between the two charts is that 
in Chart 2 the grading scale is set up in the second chart at five instead 
of ten point intervals and the grades range from 50 to 100. There are 
no grades below 50. This is the customary practice when grading on 
the basis of a pass mark of 60 to 75. 

You will notice that the distribution of the grades on the second 
chart is exactly the same as on the first. If you mark on a scale of 50 
to 100 using five point intervals, you are getting the same distribution 
as if you marked on a scale of 0 to 100, using ten point intervals. You 
also get the same result if you mark on a scale of 0 to 10 using one point 
intervals. 

It should be emphasized that ten categories are about all that 
an examiner can consistently use in discriminating between applicants. 
When marking on a scale of 100, an examiner may believe that an 
answer that is given a grade of 81 is a better answer than one that 
is graded 80, or that a grade of 86 indicates a better answer than 
an 85, but that is a common illusion. No examiner can consistently 
grade that accurately. If anyone thinks he can consistently use fifty 
categories and grades papers 51, 52, 53 and so on up to 100, I would 
suggest that he try the experiment of putting his grades on a separate 
sheet of paper and then reread the same answers two or three weeks 
later without looking at the grades he gave the first time. He will then 
discover that the grades he gave on the same answer will differ by as 
much as two, three, and sometimes five or more points. Similar experi- 
ments have shown that it is extremely difficult to give consistent, re- 
liable grades if you use more than ten grading categories. 


You will note that both of the previous charts show a normal dis- 
tribution of grades. Chart 3 shows a type of abnormal distribution that 
is sometimes produced by an examiner who has what we have char- 
acterized as a “good” or “bad” complex. You will notice that on this 
question, graded on the basis of a pass mark of 70, about half the ap- 
plicants received grades between 70 and 90. The other half were graded 
between 40 and 60. 

That kind of distribution is often produced by an examiner with 
a great deal of self confidence who assumes that he can tell from 
reading the answer to one question whether the candidate should 
fail or pass the entire examination. He may complete his grading with 
a great sense of accomplishment in the belief that he has separated 
the sheep from the goats, but, in fact, he has distorted the relative 
standing of those candidates by his assumption that he can make such 
a distinction on the basis of a single answer. 
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The more examining you do, the more you will find that you 
can seldom tell from the answer to any single question whether that 
applicant should or should not be admitted to the bar. You will often 
find an occasional few brilliant answers and a few amazingly poor 
answers but probably half or two-thirds of the candidates will be 
grouped around the middle if you give them fair and accurate grades 
on their answers. If you attempt to reduce this middle group by 
arbitrarily increasing some of the grades to a point where the candi- 
date will pass or by lowering them so that they will be below the 
review range, you are distorting your whole grading scale. If you do 
that, you are not grading accurately, because the type of distribution 


ABNORMAL DISTRIBUTION 


CHART 3 "GOOD" OR “BAD" COMPLEX 
PASSING GRADE OF 70 





90-100 


80-89 | 7K TH WH TAL WA OK OTL Sl 
7TO—79 | HK THL WH THLE WH OTH OTL TH // 
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50- 59 | WA TH THL TAL TAL TH WK THK lil 
40-49 | KH HK TH WA TH TH TH TH. 
30-39 | % iiil 

20-29 
10-19 


O- 9 
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shown on Chart 3 bears no resemblance to the normal distribution 
that exists among large groups of candidates. 


What I have said about normal distribution is applicable only 
to relatively large groups of candidates. If you are examining only 
ten, twenty, or thirty candidates, you may expect variations from the 
normal because so few candidates are involved. But if you are ex- 
amining over a hundred candidates, and particularly if you are ex- 
amining several hundred, you should get this rounded out curve in 
the middle with relatively few very high and very low grades as 
illustrated by Charts 1 and 2. If you get the type of result shown in 
Chart 3, it is presumptive evidence either that the question was poor 
or that it was not accurately graded. 

You will also notice that Chart 3 does not use the full range of 
ten categories that I previously mentioned. Only four, or at the most 
five categories were used in grading this hypothetical question. This 
indicates that little if any consideration was given to reasoning and 
that the answer was graded primarily on the basis of correctness, like 
a “yes-no” question. If a question is graded on the basis of the reason- 
ing and analysis displayed by the candidate, the grades should nor- 
mally be distributed among all or nearly all of the ten categories. If 
you find that you are using only four or five categories in your grading, 
it indicates that you may not be giving adequate weight to the reason- 
ing of the applicant and are grading his answers upon correctness of 
his conclusions. 

The last chart that I have here, Chart 4, shows the distortion 
that often comes from the influence upon the examiner of a 70% pass 
mark. You will notice that the chart is fairly normal at the bottom 
but that instead of coming out in a curve the way it should there is a 
big long line of candidates who received a grade of 70. There are no 
grades between 60 and 70 and only a few scattered grades below 60. 
That kind of distortion comes from attempting to grade an answer 
on the assumption, “This fellow is pretty close to passing; I'll give 
him the benefit of the doubt so we won’t have so many papers to 
review.” Again you have distorted the normal curve because of the 
examiner’s attempt to make a single answer decide whether the candi- 
date is going to pass or fail the examination. 

It is often said that a chain is only as strong as its weakest link, 
but that isn’t necessarily true about bar examinations. It is a curious 
fact that every bar examination is better than its component questions 
because the errors of the examiners tend to cancel out. When one 
examiner is unduly severe, his grades are very often offset by another 
examiner who is unduly lenient, with the result that the grading on 
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the examination as a whole is usually much more accurate than the 
grading on the individual questions. The correlation of an entire ex- 
amination is invariably higher than the correlation of a single question. 

When an examiner tries to make every question perform as if 
it were a complete examination, he is merely distorting the grades 
that should be given to the answer and, to that extent, he is distorting 
the final result which determines whether the candidate passes or fails. 
If an examiner will forget about the ultimate result and try to grade 
each question on its merits without regard to a predetermined norm 
or a predetermined idea of how many are going to pass, the grading 
is likely to be more accurate and more reliable. 


CHART 4 


ABNORMAL DISTRIBUTION 


INFLUENCED BY ARBITRARY PASSING GRADE OF 70 





90-100 | TK Th TK 


80-89 | 7H THK THK iil 
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Even when an examination performs well, there are usually a 
few relatively poor questions. The best way to improve the examination 
as a whole is to analyze the individual questions and attempt to as- 
certain why they did not perform satisfactorily. This is often a difficult 
undertaking but if you can find out why certain questions are defective, 
you can eliminate that type of question in future examinations. Such 
studies of the performance of individual questions cannot fail to result 
in a marked improvement of the examination as a whole. 


Very often the simple expedient of tallying all of the scores for 
a question on a chart will reveal the difficulty. Charts like those I 
have shown you can be prepared in a short time by any clerk or 
secretary and are of great value in analyzing the effectiveness of the 
question as well as the grading standards of the examiner. 


For instance, if it is found that most of the scores were bunched to- 
gether at the low end of the scale, the question may have been too diffi- 
cult or obscure or the examiner may have been too severe in his rating 
standards. A similar bunching at the top of the scale would indicate the 
opposite faults. A too great concentration of scores at any part of the 
scale indicates that the examiner had trouble in rating the question. 
If the bunching is at 70% or some other passing point, the examiner 
may have been unduly influenced by the fear that he might be accused 
of being unfairly severe in rating the answer. This is a bad influence 
and usually distorts the normal curve that is expected of a good ques- 
tion. 


There are other faults which can be detected from these fre- 
quency charts. If an examiner has a tendency to “play safe,” he will 
moderate all of his grades—by lowering the high grades and raising 
the low grades. This will show up on the chart by a narrow range of 
scores—with few high scores and few low scores. This is not a desirable 
practice and tends to nullify the influence of that question in deter- 
mining who passes and fails the examination. If the charts show too 
many questions with poor distributions, the Board may find it helpful 
to hold “pre-grading” conferences in the future, at which the examiners 
will discuss and agree upon grading standards for the questions that 
are difficult to rate. 


The experience of other Boards and examining agencies has shown 
that this kind of internal analysis and self-criticism pays dividends in 
improving the reliability of the examination. I am confident that if you 
try a few of these experiments on your own questions, you will find the 
project both interesting and rewarding. 
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Fingerprinting—Two-Way Protection 
By Franklin D. Hepburn 


Chairman, Committee on Character and Fitness, State of Michigan 


We in Michigan are very serious about fingerprinting of bar ap- 
plicants. After our experiences with the process we cannot under- 
stand how it is that there are only five states in the union which have 
a fingerprint check of applicants for the bar. We admit, of course, that 
fingerprinting is a kind of negative way of approaching a man’s char- 
acter and fitness. We realize that just because a man has very dis- 
tinctive thumb prints this does not necessarily mean that he is 
going to become a great lawyer or even achieve appointment to the 
bench; and we know also that just because a man does not have a police 
record this does not mean that he will be able to try a lawsuit. 


Back in September 1954, when our committee was attempting to 
establish procedures for determining character and fitness, we our- 
selves were not all sold on the idea of fingerprinting. We were in- 
terested, but we had not yet reached the point where we thought 
fingerprinting was the sole answer to some of our problems. We 
were sold, however, on the idea of obtaining a police record of every 
bar applicant. Miss Marjorie Merritt’s stories had convinced us that 
this was a necessary procedure. So we went around to the various 
police departments in the State of Michigan and talked to them about 
obtaining police record checks of bar applicants. We found that the 
police departments were reluctant to give a police record check with- 
out a man being identified by his fingerprints. We found this par- 
ticularly true in Detroit, and it was significant for us. There are about 
500 applicants to take the bar examination every year in Michigan, 
and about 70 per cent of these applicants come from Detroit. The 
Detroit Police Department has fingerprints of 2,200,000 persons with 
police records in its files. The Commissioner of Police pointed out to 
us that with 350 applicants a year coming in to the Police Department 
and wanting a police record check, there was bound to be some duplica- 
tion of names. Further than that, a great many persons when arrested 
give false names and addresses. Applicants coming in for police 
record check might, in some instances, have the same names as those 
persons who had given false names and addresses when arrested. 
Inasmuch as we were so thoroughly sold on a police record check, 
these facts decided those of us who were wavering a little bit that 
there was real need for fingerprinting. 
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We found out another bit of information from the Police Depart- 
ment which we had not previously known. The Detroit Police Depart- 
ment sends only one fingerprint record out of ten to the F. B. I. In 
Detroit, the Police Department picks up ten thousand fingerprint 
records a month. Of these only one thousand are transmitted to the 
F. B. I. Those, of course, are the prints of persons charged with the 
more serious offenses. In checking with the Michigan State Police we 
found that a similar program was being followed by the State Police. 
We decided, therefore, that we would need a fingerprint check by 
municipal, state and federal authorities in order to be sure that the 
applicant had no record. It has been our experience so far that about 
half of the information that we receive concerning persons with 
criminal records has come from the municipal and state authorities 
and about half from the F. B. I. 


Some lawyers have felt that individual applicants would protest 
the idea of having their fingerprints taken. Those of us who have any 
contact with boys in law school, and girls too, know that they are 
highly vocal and highly individualistic, and if they were against finger- 
printing they certainly would say so. We have had no protest from 
any applicant about an invasion of his private rights nor that he was 
unduly subjected to questioning or that he objected in any other way 
to the taking of a fingerprint record or the obtaining of a police record. 
We feel that perhaps this may be true because almost everybody who 
takes the bar examination has been in the Army and has been finger- 
printed. We believe that they feel, too, that they are entering a strictly 
supervised profession and welcome the idea that when they become 
lawyers they too will be protected against persons with records entering 
the profession and lowering the standards. 


After we once decided on the fingerprint check, we found the 
first advantage, then, was that it was a protection to the applicant 
inasmuch as when he received his police record check he could not be 
mistaken for and inconvenienced by difficulties of other people who 
have the same name or one similar to his. A second advantage that 
we have found is that the police record check and the fingerprinting 
of applicants has resulted in the applicant telling the truth in answer 
to the universal question: “Have you ever been convicted of a crime 
or arrested for a crime?” 

In September 1954 we examined 281 applicants. Of this number 
19, or seven per cent, turned up with a fingerprint record. Of these 
nineteen all but two had admitted on their questionnaire that they 
had been arrested or convicted of a crime. These two we caught telling 
an untruth in answering “no” to that question through their finger- 


18 








prints. Of course, we do not know whether or not the other seventeen 
would have told the truth without their fingerprints being taken, but 
the greater experience of California and Florida in this regard makes 
us feel that very possibly some of them might have forgotten past 
difficulties had they not known their prints were to be checked. 


When the fingerprinting procedure is first adopted I believe that 
most state committees feel that the great benefit will be in discovering 
people who have records. Of course, the discovery of such persons is 
of great value because, as I have said, seven per cent was the per- 
centage we found in September of 1954. We expected that this per- 
centage would carry along right through our experience. However, 
we were quite surprised in April 1955 when we examined 181 applicants 
to find that only four applicants had fingerprint records. We thought, 
perhaps, that this was just a variation which might be expected. How- 
ever, we noted another peculiar thing. While in September 1954 28 
persons had criminal records of some kind, in April 1955 only 11 had 
criminal records of any kind. Following is an excerpt from our 1955 
report: 

“The 19 who had fingerprint records were charged or con- 

victed of crimes as follows: investigation for armed robbery, 2; 

larceny, 2; investigation of larceny from an automobile, 1; de- 

struction of public property, 2; investigation of soliciting and 

accosting, 2; illegal possession of alcohol, 1; reckless driving, 7; 

drunk and disorderly, 2.” 


Compare this with the 11 in April 1955: “reckless driving, 8; 
drunk driving, 2; investigation of fire in a hotel suite, 1.” You see the 
whole tenor of the character of those persons who admitted to dif- 
ficulties in the past changed. Ours in Michigan is not an isolated ex- 
perience. Philip J. Fleming, Executive Secretary of the Florida Board 
of Law Examiners, wrote me as follows: 


“T believe the fingerprinting requirement has more of an in- 
tangible value than a factual one. I base this statement on the 
fact that in the past two years, out of a potential of 1,200 or more 
applicants, we received less than 900 applicants. I do not mean 
that each of those who did not apply had criminal records, but 
we have knowledge that some of them did. 

“We do not feel that the caliber of applicants, in general, has 
materially changed in one short year and we can only conclude 
that some of them refrain from applying because of a ‘record’ 
and are deterred through the fingerprinting requirement. These 
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lawyers undoubtedly go to some other state which has not adopted 
the fingerprinting requirement.” 
Goscoe O. Farley, Secretary of the Committee of Bar Examiners 
in California agrees with Mr. Fleming. I quote: 

“The principal value of fingerprinting is not that it catches 

a lot of applicants trying to conceal criminal records, but rather 

that it keeps such persons from ever applying.” 
This is our fourth point in favor of fingerprinting. 

Now, further protection might be thought of, too, and that is the 
protection to the lawyer himself in having his fingerprints kept in a 
central agency where they may be of use for positive identification in 
case of disaster. According to the Detroit Police Department, 75 per- 
sons dead or disabled were identified through their fingerprints alone 
in the first six months of 1955. This Department has further told me 
that during the past year 5,000 persons were buried in the United 
States with no record whatsoever of their identity. 

The booklets that Mr. Goldwater has obtained from the F. B. L., 
and which are here for your inspection, tell of the hundreds of per- 
sons who are identified each year through F. B. I. fingerprint records. 

There has been some criticism that the fingerprinting of a bar 
applicant or the obtaining of his police record, after four years of hard 
work in law school, is not fair to the applicant. People seem to think 
we sneak up on the applicants. To answer this criticism, let me explain 
our procedure. Our Committee has mailed to each of the leading law 
schools a copy of the questionnaire with instructions and has advised 
these schools of our procedure. In addition, we have four law schools 
in Michigan to which each September we send a member of the Com- 
mittee on Character and Fitness to address the freshman class of the 
law school. Each question in the Affidavit is read and the students are 
asked to present questions about any problem that they may have. 
If they have had past difficulties, they are told to discuss them with 
their dean or with a member of the Committee. Also, besides being a 
warning to those who have already had difficulties, it is possible that 
these talks may have a bettering effect on the conduct of the ap- 
plicants as they go through law school. 





(Questions and Answers 


The “Information Please” questions were read by Moderator 
Shelden D. Elliott 


Mr. Eutiotr: The first question I have I address to the first 


member of our panel, Mr. DeGraff, and the question is as follows: 
Do your statistical studies show that all approved law schools main- 
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tain a substantially equal or consistent average of success on the bar 
examinations? 


Mr. DeGrarr: The short answer to that question is “no.” I think 
it is quite clear that all approved law schools could not be expected 
to maintain the same standards. The standards for approval by the 
ABA may be said to be quantitative rather than qualitative. They are 
based in part on the size of the library, the number of full-time pro- 
fessors, and other matters of that kind. It is, therefore, not surprising 
to find that there is a rather wide variation in the performance of 
approved law schools. 


Mr. Ex.iott: The next one I am going to address to Mr. Farley. 
It is as follows: Supposing that, upon receiving the reports from the 
various professors, you learn that some of the schools covered a certain 
point or field of law involved in one of the questions and that the other 
schools did not. Is there any special grading technique that can be 
followed so that the students who did not receive instruction on that 
particular topic will not in effect be penalized in the bar examination? 


Mr. Fartey: Well, this question presents a very difficult problem, 
probably one of the most difficult we have in our grading system. For 
one thing, we have an inflexible rule that we will grade uniformly 
throughout the examination; everybody is treated on an equal basis. 
While grading we do not know from what school an applicant has 
come or what his name is; it is done anonymously. If the particular 
problem is well within the core of a subject—for example, if it involves 
the statute of fraud or something like that, and we learn from one or 
two schools that they have not covered it, we would say, in effect, 
well, that’s too bad, you should have covered it, and the result is that 
your students are penalized. On the other hand, if the problem is 
on the fringe of a subject, we would give that some consideration 
and might change our grading so that nobody would be marked down 
for not knowing that particular problem. If students did know the 
problem, we might give them a few bonus points. There is no perfect 
or cut and dried solution to the problem. I think it is something that 
has to be worked out on an individual basis, depending on what the 
particular problem in the question is. 

Mr. Ettiott: I have a swatch of questions here for Mr. Hepburn 
and one or two of them, I think, have already been answered in the 
course of his presentation on fingerprinting. If I am wrong in as- 
suming so, Mr. Hepburn, please correct me. The first question: Isn’t 
fingerprinting an unwarranted invasion of the individual’s right to 
privacy? If I recall correctly, your answer to that, Mr. Hepburn, was 


“ ” 


no. 
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The next question: Is it not true that persons with criminal rec- 
ords reveal them on character questionnaires without the necessity of 
fingerprinting? I believe you covered that in your presentation and 
indicated that fingerprinting seems to encourage them to disclose 
more. I asked those two questions because the third one involves a 
presupposition which, it seems to me, is now taken care of. The third 
question is: In states which require registration of law students for 
character purposes, when is fingerprinting advisable—at the time of 
registration, shortly before the bar examination, or after successful 
passage of the examination? 


Mr. HepsurN: In Michigan we operate entirely with volunteer 
lawyers’ help. We do not have any executive secretary. We have 
nineteen Congressional District Committees and one hundred lawyers 
operate within these committees. They alone make the recommenda- 
tions. 


Now we believe very strongly that any way we can cut down 
the work which these volunteer lawyers do should be adopted. Mr. 
Sprecher of Illinois has suggested that the examination or investiga- 
tion for character and fitness should be at the time the boy enters law 
school. Fifty percent of the boys who enter law school do not finish 
law school or take the bar examination. Of those who take the bar 
examination, somewhere between sixty-five and seventy percent 
pass, so that if the applicant is examined at the time he enters law 
school or shortly after, between sixty and seventy percent of the work 
of these volunteer lawyers is wasted on boys who never take the bar 
examination or become lawyers. By investigating and fingerprinting 
bar applicants just before they take the bar, we lose thirty or thirty- 
five percent of the work of these volunteer lawyers. That is a lot 
of time for one hundred lawyers to lose. We are considering now in 
Michigan following the New York rule which is that there be no 
character investigation, and therefore no fingerprinting, until after 
the boys and girls have passed the bar examination. That will cut 
down on the volunteer work of the lawyers considerably. Now, nat- 
urally, if you do have paid help or the use of an investigating body, 
that answer would not apply. When you have volunteer lawyer help as 
we do in Michigan, we have to be careful that we do not overwork 
them. 


Mr. Extiott: Thank you, Mr. Hepburn. I detect an occasional or 
apparent expressions of dissent and we may return to that point a 
little later, but I would like to complete my circuit on the written ques- 
tions. A question for Mr. Smith: Does the policy of freely seeing all 
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applicants result in abuses—such as an applicant contending that an 
examiner has made oral promises or commitments? 

Mr. Situ: The short answer to that question is “no.” I do not 
recall that any applicant has ever charged us with making promises 
or commitments which we have not lived up to. 

After I prepared my “Remarks,” a young woman, who had failed 
the last examination, came in to see me and I suggested that I had 
discussed all of the matters usually covered in personal conference 
and that she might as well sit down and read my paper, which she did. 
After reading my “Remarks,” she said, “You omitted something.” Of 
course, you may think I did not omit anything. She said, “The word 
has gotten about that you tell all the applicants when they come to 
see you, ‘Oh, you'll pass next time.’ ” 


Mk. Etuiott: I have another one for Mr. DeGraff. It is your turn, 
John. 

At the meeting last year in Chicago, Professor Fox contended 
that, if only competent law schools were approved by the Section on 
Legal Education of the A. B. A., and if graduation from an approved 
law school were a prerequisite for admission to the bar, all bar ex- 
aminations could be dispensed with. Do you agree with his conclu- 
sions? 

Mr. DeGrarr: I agree with a great deal of what Professor Fox 
said, but not that particular conclusion. In response to the previous 
question I pointed out that approval by the A. B. A. does not guaran- 
tee the maintenance of qualitative standards of the graduates and, 
as we know, there are wide variances in the performance of ap- 
proved schools. Moreover, as the Section on Legal Education pointed 
out at the meeting a year or two ago, there was no policing, after 
initial approval, to see that the schools maintained the required stan- 
dards over a period of years. I understand that the policing problem 
has now been partially corrected. 


But the real function of a bar examination, as I see it, is to keep 
the law schools on their toes and to furnish an objective standard 
against which the performance of the law schools can be measured. 
That may sound like an assumption of omnipotence on the part of the 
examiners but I am presupposing that the bar examination has proved 
itself to be reliable by consistent correlations with a number of law 
schools. Where you have only one law school and only one bar ex- 
amination and the results are divergent, it is, of course, impossible to 
tell whether the examination is right or whether the school is right. 
But when a bar examination shows a high correlation with five, six, 
seven or eight law schools, a substantial increase in the number of 
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failures from a particular school raises a strong presumption that the 
standards of that school have not been maintained. On the other 
hand, if the bar examination shows consistently poor correlation with 
a number of approved law schools, then there is an equally strong 
presumption that the examination is defective. I think most law schools 
agree that a good bar examination is an integral and essential part of 
the process of legal education. 


Mk. Ettiott: I have a question for Mr. Farley. Mr. Smith observed 
that the Illinois practice was not to disclose to unsuccessful applicants 
how near they came to passing, nor the grades on individual subjects. 
Do you concur in that view, Mr. Farley? 


Mr. Fartey: All my experience has been directly opposite to that. 
For years in California we have disclosed to unsuccessful applicants 
the grades on each individual question in the examination. In fact, 
we let such applicants come in and look at their books, go over their 
answers, make copies of them, take them to their professors, get 
them criticized and so forth. In fact, we just started in June with one 
of our examinations of letting them take the books away with them, 
take them home with the grades on them. We have encountered no 
difficulty with our system. It lets the applicant know how close he came 
or how low he was, what subjects he did poorly in and so forth. As I 
say, I have had no experience the other way whatsoever. 


Mr. EL.iotr: You may precipitate a little debate on that point. 
I have a question for Mr. Hepburn in connection with fingerprinting: 
Are all applicants, including repeaters, required to be fingerprinted? 


Mr. Hepsurn: I will answer that in this way: When the applicant 
fills out his affidavit of personal history, which is our polite name for 
the questionnaire, he states “The answers contained in this affidavit 
are to be considered as continuing to be true from the date of this 
affidavit until the date of my admission to the bar of Michigan and if 
the answers cease to be true I will inform the Board of Law Examiners 
immediately.” That statement is made under oath along with the other 
statements he makes. As a result, we rely upon this statement to this 
extent: if the boy or girl takes longer than two years in between his 
examinations, we require him to be interviewed and fingerprinted 
again. 

Mr. Etuiott: Now, I have a question for Mr. Smith: Do you rec- 
ommend that the applicant read the entire set of questions before 
writing? 

Mr. SmitH: That’s where we hedge. I think that this is an in- 
dividual problem and that the applicant must, or should, follow the 
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same procedure he has been using or following in law school; so 
that is what we tell them. 


Mr. Eu.iotr: Perhaps some of the professors here can speak as 
to what the law school practice and policy on that matter is. I am sure 
I haven’t any firm conviction on it. 


Now I would like to open to questions from the floor. I have some 
more here, but I think maybe some of you may wish to get your answer 
while the question is still fresh in mind. I would welcome a question. 
I would like to ask this, if you please. Will you identify yourself for 
the record by giving your name and affiliation. Do you have a question, 
sir, the gentleman in the back of the room? 


A. A. Wuite (Dean, University of Houston School of Law): I am 
wondering what theory justifies letting an applicant take an ex- 
amination, say, beyond three times. That ten or eleven you were just 
talking about. 


Mr. Etiott: That is in your area, Mr. Smith. I think Mr. Farley 
has a baseball rule in effect in his state—three strikes at bat and 
you're out. Will you answer it, Mr. Smith? 


Mr. Situ: I wish very much that we had a limitation in Illinois, 
but, by Supreme Court rule, an applicant is permitted to write five 
examinations as a matter of course. After his fifth failure, the ap- 
plicant may ask the Board to grant him permission to write a sixth 
examination. If we turn him down, he then goes to the court seeking 
permission and the court usually grants permission for a sixth or 
seventh attempt. Sometimes, when we get up to nine or ten, or eleven 
—the court sustains us. Referring to the public official whom I quoted, 
we turned him down on his ninth and tenth applications. The court 
granted him permission to write those two examinations. We have 
turned down his request to write an eleventh examination. He doesn’t 
have time to request the court for permission to write the examina- 
tion in September, but he will surely be back in March. 


Mr. Exxiott: If I may intrude a personal experience of mine: be- 
fore California had the baseball rule, I recall one hardy, very polite 
and consistent applicant who took the bar examination thirteen times, 
failing, of course, each time, and not getting a very good grade on any 
examination. But he passed to his reward between the taking of the 
examination the thirteenth time and the announcing of the results 
which were as the previous twelve examinations had been. His relict 
had been and was an active psychologist and psychic and she requested 
and received an audience with the Committee of Bar Examiners by 
pointing out to them that she had received a message from the de- 
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parted direct that it would help him very much where he is now, or 
was then, if they would grant him admission to the California Bar 
posthumously. 

Is there a question from the audience? Your name. 

Harry Nape.tu (Secretary, National Cenference of Bar Examin- 
ers): We were discussing this morning at the meeting of the Board 
of Managers whether Mr. Hepburn would like to answer this question 
—as to whether you think, Mr. Hepburn, that bar examiners should be 
fingerprinted? 

Mr. Hepsurn: As far as I am concerned, I think bar examiners 
and lawyers should be fingerprinted. Particularly, I think that when a 
lawyer has been disbarred and asks to come back into the profession 
again, he should undergo the same sort of investigatory process, 
possibly including fingerprinting, as a new applicant to the bar is 
required to undergo. 

Mr. Euuiott: I have a rebuttal coming from the right-hand side 
here, Mr. Farley. 

Mr. Fartey: I think it would be a very bad precedent to require 
bar examiners to be fing2rprinted because the next step would be to 
require them to take the bar examination, and that would be going too 
far! 

Mr. Extiotr: There is a question from the right. Will you state 
your name, please? 

Horace E. ALLen (Secretary, Massachusetts Board of Bar Ex- 
aminers): When a tax question, a federal tax question, is on the paper, 
is it the practice in other states to permit the candidate to bring in 
the Federal Code or to furnish him a copy of the Federal Code during 
the examination? I do not know in whose province that would fall. 

Mr. E.tiott: I think there are four states represented here, sir, 
and each could probably briefly answer fer his own jurisdiction. I 
will start at the left with you, Mr. Smith. 

Mr. SmitH: We added Federal Taxation to our list of subjects in 
1953 and questions have been given on only five examinations. We do 
not permit the applicants to bring any written or printed material to the 
examination. We have tried, whether successful or not, to make our 
questions on Federal Taxation relatively easy for a while. So, we think 
that they would not need this material in any event. 

Mr. E.Liott: Could you answer for Michigan on that question, 
Mr. Hepburn, or is it outside of your area? 

Mr. HeEpsurn: It’s outside my area. 

Mr. E.tiott: Is there a representative from Michigan here who 
can answer for Mr. Hepburn? 
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Mr. Hepsurn: Mr. Planck. 

Mr. Exttiott: Mr. Planck, do they allow them to take reference 
books on taxation to the examination when questions on taxation are 
asked? 

JOSEPH W. PLANCK (Lansing, Michigan): No. 

Mr. Ex.uiotr: The answer is no. Nevada? 

Bert GOLDWATER (Chairman, Nevada Board of Bar Examiners): 
The answer is no. 

Mr. E.tiotr: New York? No. California? No. The noes seem to 
have it. I think the noes have it. That gives you, I believe, the answer. 
Do I have another question? 

JoHN Rocers (University of Tulsa School of Law): I have a ques- 
tion. It occurs to me that if you are going to require an applicant to be 
fingerprinted, it should be done at the time he is admitted to law school 
because it is unfair to the applicant to permit him to study law for 
a period of three years and to bar him from the practice of law. It is 
a great deal like this Coast Guard boy up here who graduated a short 
time ago and has completed the course and through neglect, I think, 
insofar as the authorities were concerned, was denied his commission. 
What I am getting at is this: if there is something in the record of this 
person that disqualifies him to practice law, he ought not be permitted 
to study. 

Mr. ELuLiotr: How say you to that, Mr. Hepburn? 

Mr. Hepsurn: There is a great deal of truth in what you have to 
say and we try to get around it, as I have said, by sending copies of the 
Michigan questionnaire to all of the important law schools in the 
country. We also talk to the freshman classes of each of the four uni- 
versities in Michigan that teach law. That handles 83 per cent of 
everyone who finally takes the bar examination. We read the instruc- 
tions and the affidavit to the freshmen along with the instructions 
that they will be fingerprinted before they are allowed to take the 
examination, so these freshmen know before they have even entered 
a class that they will be fingerprinted within the next three or four 
years. They are encouraged, if they have anything against their record, 
to see the dean of their school or to see a member of the committee. I 
agree with you possibly this way: perhaps we should fingerprint them 
when they enter law school as well as just before the examination. 
That is a problem we have debated a long time in Michigan. We de- 
cided that perhaps we could do away with that extra work by having 
the lectures given to the freshman class every September as we do. 
That is kind of a compromise that we arranged. We do not say we are 
right, we say that is what we thought would be the answer to your 
question. 
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Mr. Et.iott: The gentleman over there. 


Paut N. ScHAEFFER (Pennsylvania Board of Law Examiners): 
May I suggest the Pennsylvania preference on this. We make a boy 
register here before he enters law school and in registering he has to 
answer all those questions and a great many more than have been in- 
dicated here. He swears to them under oath. Then he has to appear 
before the local committee of the bar of his county with his sponsors 
and his preceptor. If they refuse to register him, as they will do some- 
times, the boy can then appeal to the State Board, the State Board 
will give him a hearing and if they refuse to register him and sustain 
the local board, then he can appeal to ie Supreme Court of the state. 
And the Supreme Court has ruled that our local board need give no 
reason whatever in turning down the boy on moral ground. 


Mr. Ex.iotr: Thank you, Mr. Schaeffer. Can you speak for Cali- 
fornia’s policy on that? 





Mr. Fartey: We also require registration at the time of begin- 
ning law study and we have quite a detailed questionnaire which must 
be answered and sworn to. If the applicant lies in that questionnaire 
and says he has never been arrested or convicted when he in fact has, 
and goes ahead and studies law three years and then, before taking 
the bar, through being fingerprinted we discover it, it is his own mis- 
fortune. So I do not think we should feel sorry for that type of situa- 
tion. Our registration questionnaire is almost identical with the ques- 
tionnaire for the final bar examination. 


It is a great deal of work for the F. B. I. to process these finger- 
print cards. They do it free. They are short of staff, they are short of 
money. If we double the work on them by requiring fingerprinting 
both at the time of beginning law study and at the time of admission 
to the bar, they might conceivably find it impossible to continue doing 
it. So we have limited it to fingerprinting just once, just before the bar 
examination. 

Mr. Euttiotr: Question from the right, here. Professor Godfrey 
of Albany. 


Epwarp S. Goprrey (Albany Law School): The question should 
be directed to Mr. Hepburn, I guess. I am curious to know how many 
applicants have been turned down as a result of discoveries through 
fingerprinting, particularly in Michigan, or anywhere else as a matter 
of fact. 

Mr. Hepsurn: I don’t know about anywhere else, Professor. In 
Michigan we turned down four. It must be remembered that what is 
revealed through fingerprinting is weighed against good qualities 
which the applicant might have. 
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Mr. Exttiotr: Perhaps Mr. Farley could add a note on that also, 
Mr. Godfrey. 


Mr. Fartey: When we started fingerprinting some seven or eight 
years ago, it was after some applications had already been filed for 
the next bar examination. We invited those applicants in and to be 
fingerprinted. Some refused to do so, or neglected to do so; you can 
draw your own conclusions. Some of them had already taken the 
bar examination two or three times. Actually, we have discovered 
very few applicants by fingerprinting alone who had not already 
disclosed their criminal record to us. Offhand, I would say there have 
been three or four instances where an applicant had failed to disclose 
in his questionaire a conviction and we picked it up through finger- 
printing. As I said before, the real benefit from fingerprinting is that 
it keeps applicants with a criminal record from applying at all, or, if 
they do apply, they have to be honest and disclose their criminal 
record. It doesn’t actually catch a lot of criminals but it helps to keep 
them away. 


Mitton D. Green (Dean, Washington University School of Law): 
I would like to direct this question to Mr. Farley. I understand that 
many of the questions submitted to his State Board of Bar Examiners 
are prepared by law professors and are accompanied by a brief or an 
analysis indicating what the professors think the points are and how 
they should be answered. I would like to know how that information 
is used in relation to what you said previously about the utilization of 
the expert advice after the examination is written. 


Mr. Fartey: These analyses are just one source as to the solu- 
tion or a solution of the question. Another source is from the reader 
himself. Before the reader sees the professor’s analysis he prepares 
his own answer. In addition, we get the reports from other law school 
professors. We may on one question receive as many as ten or twelve 
reports. These professors list the points they see in the question and 
comment on them. So, all together, on one question we may have 
information from as many as ten, eleven, or twelve sources. It is a 
function of the bar examiners to evaluate these solutions and to use 
those that test out well. Sometimes the professor who sent in the 
question may have missed a point. Such is not unheard of. In framing 
his question he may have had in mind bringing out certain points 
and inadvertently he may get another point in. But by getting analyses 
from a number of sources, the committee is able to evaluate them 
and arrive at a good, sound solution. 

Mr. Et.iott: Isn’t it true, Mr. Farley, while you are here, that 
the preliminary sample grading may have a great deal more weight 
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in determining the pattern of answers if it shows that the initial 
analysis by the question draftsman was out of line? 


Mr. Faruey: That’s correct. 
Mr. Etuiottr: Now, are there further questions? Yes, sir. 


Horace E. ALLEN: We are confronted with this problem. We have 
requests for admission on motion of a lawyer in another state from 
time to time and discover that the applicant has at some time previous, 
sometimes years before, failed our examination. What is the policy 
elsewhere as to permitting a man to be admitted on motion who has 
previously failed the examination in the state in which application is 
made? 

Mr. Exttiott: Do you have a particular choice as to whom that 
question should be taken up by? 


Mr. ALLEN: Anyone who has an answer. 
Mr. Etutiotr: Would Mr. DeGraff like to answer? 


Mr. DeGrarr: In New York admission on motion is outside the 
jurisdiction of the bar examiners. Admissions on motion come before 
the Character Committee and the Appellate Division. Our Board is 
not consulted when a man applies for admission on motion and, as a 
matter of fact, even if we were, I doubt if a previous failure would 
disqualify him because the rules of the Court of Appeals provide that 
an attorney who has practiced for five years in another state before 
the court of highest jurisdiction is entitled to admission on motion. 


Mr. ALLEN: With us he has to have necessary qualifications other- 
wise and be recommended by the Board of Bar Examiners before he 
can as of right submit his motion. 


Mr. DeGrarr: The New York practice is quite different. In most 
states the Board of Law Examiners also acts as a Character Commit- 
tee but in New York these functions are completely separate. One 
other difference I might mention is in relation to the rule in many 
states which bars an applicant after he has failed the examination three 
times. We have no such limitation. I think the all time record is held 
by a man who took our examination over fifty times. His family did 
not ask for “ccurtesy credits” after he died. 


We think it is essentially undemocratic to say that a man who 
has failed an examination three times can never take the examina- 
tion again. I do not think our examinations are that good. I do not 
think any bar examination is so perfect that an applicant who has 
failed three times can justifiably be declared to be forever incompetent 
to practice law. After all, if a man on his third or his fifth or his tenth 
attempt can meet the same standards that are met by others who pass 
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the same examination, it would seem, as a matter of fairness, that he 
is entitled to the same consideration as the man who passes the same 
examination on the first or second trial. No bar examination can be 
100% infallible in its evaluation of the many varied qualities that 
make a good lawyer. Actually, the issue is more or less academic be- 
cause we find that after five or six or seven trials most applicants tend 
to give up. We always have a few candidates who have taken our 
examination ten, twenty or thirty times, but fifty is the all-time record. 


Mr. Evtiott: We have a lady in the gallery, Doctor. Miss Merritt, 
do you have a question? 


MarsorieE Merritt (Director, National Conference of Bar Ex- 
aminers): I have a little information on the subject of reciprocity. In 
Connecticut, for example, if the applicant failing a Connecticut bar 
examination goes to another state and is licensed, he cannot sub- 
sequently be admitted in Connecticut on reciprocity unless he has 
practiced law about ten years. And it is either New Hampshire or Ver- 
mont which has a set rule that if the applicant fails the bar examina- 
tion, goes to another state and is licensed, he cannot return to New 
Hampshire (or Vermont) and be licensed by reciprocity. He must 
take the bar examination. I have been watching this problem on a 
national basis, of course, and I have seen applicant after applicant fail 
a bar examination in one state, go to another state, pass a bar examina- 
tion, return to the first state and seek admission by reciprocity, fre- 
quently with no time elapsing for the acquisition of legal experience. 
This is what I call “the back door route” and, in my opinion, that 
door should be shut. 


Mr. Exuiotr: Mr. Len Young Smith wishes to comment on the 
Illinois point of view. 


Mr. SmitH: We do not grant a license in Illinois if a man has failed 
our examination and then goes to another state and passes the examina- 
tion there and comes back to us asking for admission on that license. 
We used to have a great deal of trouble with the problem when we 
did not have a requirement of practice for several years in the foreign 
jurisdiction. We do not have much of a problem today but when it does 
arise we refuse to admit them on the license. We grant them permis- 
sion to write an examination. 


Mr. Extiott: Any further questions? Yes, sir. 


ArTHUR H. NIGHSWANDER (New Hampshire Board of Bar Ex- 
aminers): I am from New Hampshire, and not that I do not want 
Vermont to get credit, but it happens to be New Hampshire that Miss 
Merritt is speaking about and that was a Supreme Court rule which 
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was adopted within the past three or four years. I happen to have 
been on the committee that adopted the rule. There is another counter- 
part to that rule which I think is equally interesting. It is that no 
person can now be admitted to New Hampshire on motion from another 
jurisdiction unless he has passed the bar examination in that juris- 
diction and that jurisdiction must have had qualifications when he 
took the examination which were equal to those of the State of New 
Hampshire. 

Mr. Ex..iott: Before I return the microphone to its proper cus- 
todian, may I express your thanks and my own to the four gentlemen 
who have participated so ably in this panel discussion. Thank you, 
gentlemen, very much. 

Now this is your moderator returning you to Station RENO, 
Nevada. The next voice you hear will be that of Chairman Goldwater. 

CHAIRMAN GOLDWATER: I want to thank personally Mr. Elliott 
for handling our panel so well. We obtained a great deal of informa- 
tion, and I express our thanks and our appreciation to our speakers, 
Mr. DeGraff, Mr. Farley, Mr. Smith and Mr. Hepburn. 


1955 Law School Enrollment 


The Annual Review of Legal Education for 1955, just published 
by the Section of Legal Education of the American Bar Association, 
shows the following enrollment in law schools in the fall of 1955: 


Attendance in A.B.A. Approved Law Schools 35,792 


Attendance in Unapproved Law Schools 


Total Law School Attendance 


The Review states that 71.84% of the students in the 127 approved 
law schools are in morning classes and 28.16% are in evening classes of 
45 approved schools, and that 88.71% of the total law school enroll- 
ment in the fall of 1955 was in approved law schools. Only 6.02% of 
the students in unapproved law schools are in morning classes of 6 
schools; the remainder, 93.90%, are in evening and afternoon classes 
of 31 schools. 





